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of Opportunity for Hearing ) 

NOS ~OMMIINICA~TIONS, IUC., ) FileNo. EB-02-TC-I 19 
Ai:i;iui~ru NETWORK TUCoRPoKhr 1.I)  and 
NOSVA LIMI’I’I:~) PART-NERSHIP ) NAL/Acct. No. 20033217003 

Order to Show Cause and Notice ) FRN: 0004942538 

To: The Commission 

MOTION TO STRIKE 

NOS Communications, Inc. (“NOS”), by its attorneys, hcrcby requests the Commission to 

strike footnore 3 of the Enforcement Bureau’s Reply to Opposition to Motion to Strike (“Reply”) 

filed i n  the above-captioned proceeding. I n  support thereof, the following is respectfully submittcd: 

BACKCROUN D 

On May 7, 2003, NOS, Affinity Network Incorporated (“ANI”) and NOSVA Limited 

Partnership (“NOSVA”) jointly filed a pctition for reconsideration o f  the Commission’s Order 10 

Sl70~) Cuzrse iirit/No/ice ofOpporttrriI~yfo~. Hecrriiig (“Order”) in this proceeding. The petition was 

prcparcd by counsel for NOS and reviewed and approved by counsel for ANI and NOSVA. To 

cxpcditetlie filiiig of the petition, itndcrsigned counsel was authorized to sign the pleading on behalf 

of counsel for ANI and NOSVA. See Pet. for Recon. at 12 (May 7,2003). 

Undcrsignedcounsel instructed his secretary to inail acopy ofthepetition tocounsel for ANI 

and NOSVA, and she mistakenly added his name to thc certificate ol‘service. Copies ofthe petition 

were hand-delivered to the Bureau, as noted on the certificate of service. 

On May 7, 2003, the Bureau responded to the petition for reconsideration o f  the Order by 
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lilingapleadingthat wasbothamotioii tostrikeandanopposition tothepetition. SeeBureau’sMot. 

to Slrike and Opp’n to Pet. for Recon. (May 7,2003) (“Mot. & Opp’n”). NOS, ANI and NOSVA 

(collectively the “Companies”) responded in-kind. See Opp’n to Mot. to Strikc and Reply to Opp’n 

to Pet. for Recon. (May 30. 2003) (“Opp’n & Reply”). 

111 tlic portion of their pleading designated as their reply to the Bureau’s opposition, the 

Companies disputed the Burcau’s claim that its opposition had been timely-filed. See id. at 4. 

Because their petition for rcconsidcration was scrvcd on the Bureau by hand on May 7,2003, the 

Companies showed [hat the Bureau’sopposition wasdue on May29,2003, but late-filed theday after 

the dcadline. See id. 

Thc Companies subsequently agreed to the Bureau’s requcst that they consent to a ten-day 

extension o f  the Bureau’s fivc-day deadline under $ 1.45(c) or the Commission’s Rules (“Rules”) 

for replying lo their opposition to i t s  motion to strike. The Bureau filed a motion for that extension 

of rhe 6 I .45(c) deadline on .Imc 6, 2003. 

Having obtaincd the Conipanies’ consent to an extcnsion oftime to reply to their opposition 

to its motion to strike, the Bureau took the opportunity to respond to the Companies’ reply to its 

opposition to their petition for reconsideration. The Bureau aryued. “The Companies claim at page 

four oftheir Opposition that the Bureau’s Motion was late-filed is without merit.” Reply at 2 n.4. 

Obviously, the Companies never claimed the Bureau’s motion was untimely. What they actually 

argued was under the rubric “The Bureau’s Opposition Was Late-Filed.” Opp’n & Reply at 4. 

DISCUSSION 

NOS brings this matter to rhe Commission reluctantly. The Bureau’s refusal io limit its 
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arguments to matters raised by the Companies in their opposition to the motion to strike appears at 

first blush to bearun-of-the-niill violationof4 1.45(c)ofthe Rules. See47C.F.R. § 1.45(c)(replies 

“shall be limited tomalters raiscd in theoppositions”). I t  is themannerby which the Bureau violated 

the nile, and thc substancc of its jtislificalion, that clcvates the seriousness of the matter. 

It ill behoovcs ihe Burcau to violate 4 1.45(c) ofthe Rules in this case where it is insisting 

on the strict cnforccrncnt ofthe Commission’s procedural rules, and when i t  has directed somewhat 

strident proccdural arguments a1 the Companics. See Mot. & Opp’n at 4 (“thc Companies have 

concoclcd their ‘adverse ruling’ argument as a means by which to improperly andprematurely appeal 

the [Order.] to the Commission to evade responsibility for their apparent misconduct”) & 5 (the 

Companies should not be allowed “to bootstrap substantive claims . . . by their disingenuous and 

meritless ‘adverse ruling’ argument”). After making such arguments, the Bureau itselfshould havc 

striclly adhered Lo the procedural limitation imposed by 9: 1.45(c) by confining its Reply Io matters 

raised by the Companies in opposition to its motion to strike. That was especially so after the Bureau 

obtained the Companics’ consent to a rather generous extension of the five-day deadline imposed 

by 4 1.45(c). 

In  a case where it is prosecuting the Companics for engaging in a campaign to mislead, the 

Bureau should not have been heard to misstate thc Companies’ argument. The Bureau represented 

that thc Companies’ claim at page 4 ortheir “opposition” was that the Bureau’s “motion” was late- 

filed. see Reply at 2 n.4, whcn in fact the Companies clearly claimed at page 4 of their “reply” that 

thc Bureau’s “opposition” was late-filed. See Opp’n &Reply at 4. 

The Bureau simply could not have misunderstood the Companies’ plain language. Seeing 
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that there is no deadline for filing a motion to strike, there were no grounds on which the Companies 

could claim that the Bureau’s “motion” was late-filed. In contrast, the Bureau was under a ten-day 

deadline to file an “opposition” to Ihc Companics’ petition for reconsideration. See 47 C.F.R. t; 

l .I06(g). The Bureau clearly kncw i t  was subjcct to the t; 1.106(g) deadline since it claimed its 

opposition was “timely filed” undcr that rule section. See Mot. & Opp’n at 1 n.2 

It appears that the Bureau inischaracterized the Companies’ claim so i t  would appear to be 

replying" to an argumcnt made in an “opposition” to a motion to strike as permitted by 4 1.45(c). 

NOS would not have complained, however, i f that misstatement was the Bureau’s only misstep. But 

.‘ 

to sustain the appearance that i t  was replying to an opposition, the Bureau went on to claim: 

According to the Certificate of Service appended to the Petition for 
Reconsideration to which the Bureau’s Molion respondcd, the 
Coinpanics served the pleading cia inail on at least one party to the 
proceeding. Consequently, ul l  patties including the Bureau, were 
entitled to avail themselves of the additional time allowed for 
pleadings filed by mail for interposing their respective responses. See 
47 C.F.R. 9: 1.4(h).i 

According to its certificate orservice, the pctition was only mailed to counsel for ANI and 

NOSVA. Obviously, because ANI and NOSVA were two of the three parties that jointly filed the 

petition Tor reconsidcration, and since thc petition was signed on behalf their counsel, the mailing 

of a copy of the petition to counsel Tor ANI and NOSVA hardly constituted “service” within the 

meaning of 4: 1.4(h) of the Rules. That provision only applies “[ilf a document i s  required to be 

scrved upon ofher ptrvties by statute or Commission regulation.” 47 C.F.R. 5 1.4(h) (emphasis 

added). There was no requirement that A N I  and NOSVA serve their own petition on their own 

I’ Reply at 2 n.4 (emphasis added). 
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counsel (who had already reviewcd and approved the petition).!’ 

The Burcau only dug itselfdeeper in the hole when it tried to show that it met the 5 I.lOb(g) 

deadline: 

‘The staled purpose o f  the amendment [to 4 1.4(h)] was to avoid the 
‘“possibility that someparties in multi-party litigation may he required 
to file their pleadings before others, giving others an opportunity to 
‘prcview’ their arguments bcfore filing their own pleading.” . . . In 
light of the fact that the party that received the Petition by mail is 
counsel o f  record in the subject hearing for both the principals o f  the 
Companies and Tor two of the Companies themselves, the potential 
for abuse, had the Bureau filed its response to the Petition on the 
carlierdeadlineadvocated by theCompanies in theOpposition, isself 
cv ident .?’ 

Thc Commission will note, first, that the Bureau rcprcsents that thc Companies advocated 

an “earlicr dcadline” i n  their oppmition. whcn they advocatcd the May 19, 2003 deadline in their 

replv. See Opp‘n & Reply at 4. What is disturbing i s  that the Bureau is actually claiming there was 

a “potential for abuse” that was “self cvident” had it tiled its “response” by the May 19, 2003 

deadline. Thus. even after having twelvc days to reflect on the matter, the Bureau suggested that 

counsel could have filed an opposition on behalf o f  ANI and NOSVA to their own pelilion for 

i-ecoii.~it/e,-iition that he helped to write. That suggestion borders on the preposterous. 

In cases whcrc a party makes argumcnts in a reply pleading that are “not limited to matters 

raised in  the opposition,” the Commission considers the plcading only to the extent that it is 

2’ The Commission will notc that thc certificate ofservice for the Companies’ Opp’n &Reply does 
not show that i t  was served on counsel for ANI and NOSVA. 

I! Rcply at 2 n.4 (quoting Arricntlnieni of,$ 1.4 offhe Rules Reluting to Compuintion ofrime, 1 1 
FCC Rcd 3059, 3059 (1996)) (emphasis added). 



6 

responsive to thc opposition. Ccllmis Inlcrniil '1, Inc. v. Bell Atlunlic NYNEXMohile, Inc., 13 FCC 

Rcd 22461.22461 n.2 (1998). The Cornmission should do the same here by disregarding footnote 

4 ofthe Reply. However, should it choose to address the substance ofthc footnote, the Commission 

should also consider the substantive arguments niadc hcre 

I n  vicw of the foregoing, NOS respectfully requests the Commission to strike or disregard 

footnote 4 orthe Reply or, in the alternative, consider the substantive arguments set forth herein. 

/ !  

Russell D. Lukas 
George L. Lyon, .Ir. 

LUK.4S. NACE, GWlERREZ & SACHS, CHARTERED 
1 1  I I 19th Street, N. W., Suite 1200 
Washington, D. C. 20036 
(202) 857-3500 

Chunseljor NOS Commrmiculions. Inc 

June 23, 2003 



CERTIFlCATE OF SERVICE 

I, Linda Evans, do hereby certify that on this 23rd day of June, 2003, acopy ofthe foregoing 

“Motion to Strike” was sent by first-class U.S. tnail lo the following: 

Honorablc Arthur 1 .  Stcinberg 
Administratibe Law Judge 
Federal Coinmunicalions Commission 
445 12th Street, S. W., Room 1 -C861 
Washington, D.C. 20554* 

Maureen F. Del Duca, Esq. 
William D. Freedman, Esq. 
Hillary DeNigro, Esq. 
Gary Schonman, Esq. 
Invcstigations & Hearings Division 
Enforcement Bureau 
Federal Communications Commission 
445 12Lh St., S.W., Suite 3-B443 
Washington, D.C. 20554 

Danny E. Adams, Esq. 
Philip V. Pemiiil, Esq. 
W. loseph Price, Esq. 
M. Nicole Oden, Esq. 
Kelley D y e  & Warren LLP 
Tysons Comer 
800 Towers Crescent Drive, Suite 1200 
Vienna, V A  221 82 

* Via facsimile 


